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SUBIECT: Administrative Alternatives to Comprehensive Immigration Reform

1, Purpose

This memorandum offers administrative relief options to promote family unity, foster econamic
growth, achieve significant process improvements and reduce the threat of removal for certain
individuals present in the United States without autharization. It includes recommendations

regarding implementation timeframes and required resources.

11 Summary

I the absence of Comprehensive Immigration Reform, USCIS can extend benefits and/or
protections to many individuals and groups by issuing new guidance and regulations, exercising
discretion with regard to paole-in-place, deferred action and the issuance of Notices 10 Appear
[NTA), and adopting significant process improvements.

To promote family unity, USCIS could reinterpret two 1990 General Counsel Cpinions
regarding the ability of Temporary Protected Status {TFS) applicants who entered the United
States (U.8.) without inspection to adjust or change status, This would enable thousands of
individuals in TPS status to became lawful permanent residents. Similarly, where non-TPS
applicants have been deemed inadmissible under section 2 12(a)(6)(A)() of the Immigration and
Nationality Act (“the Act™) for having entered without inspection, USCIS could grant “parole-in-
place” (PIP) in the exercise of discretion to create a basis for adjustment in the U.S.
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To foster economic growth, USCIS could work more aggressively with the Department of
Commerce (DOC) to complement important economic initiatives such as faves {n America. By
establishing a working group with the DOC, USCIS should consider creative ways to make the—

EB-5 program more aceessible to foreign investors and to administer it.

For workers in the U.S. whose occupations require frequent travel, or who are sseking permanent I
residence, USCIS eould also build on 2 regulation issued by the former INS that, among other
things, relieved H and L non-immigrants with pending adjustment applications from having to
secure advance parole before departing the U.S. Expanding this “dual intent” cancepl to cover
other long-term non-immigrants, including F, O, TN, P, and E visa holders would enable these
workers to maintain valid nonimmigrant status and travel overseas withou! advance parale :.r%rh
their adjustment applications are pending. They would also be allowed to maintain their
nonimmigrant status if USCIS denies their adjustment applications. The agency could also
consider extending employment authorization to the dependent spouses of certain skilled

workers. For example, USCIS could allow employment authorization for H-4 dependent spouses
of H-1B principals where the principals are also applicants for lawful permanent residence and
have extended their nonimmigrant status under te provisions of AG21. Finally, the agency
should affard workers admitted to the U.S. in nonimmigrant status a reasonable period of time Lo
conclude their affairs and depart after expiration of their authorized perind of employment
performance, training, or vecational activity, The current 10-day “grace period” is ifisufficient. )
USCIS could zmend its regulations to permit longer periods ranging fram 45 to 90 days
depending on employment caiegory and overall time spent working in the L1.S.

Where no relief appears available based on an applicant’s employment and/or family
ic interesiJSCIS could grant deferred action. This

circumstances, ng | the i
would permit individuals for whom relief may become available in the future to live and work in
the LS, without fear of removal. A corollary 1o this exercise of agency discretion is for USCIS
to issue Notices to Appear (NTAs) strategically, rather than across the board. 1f reliefis
potentially available in removal, USCIS should consider issuing an NTA. Onthe other hand,
where no relief exists in remaval for an applicant without any significant negative immigration
or criminal history, USCIS could avoid using its limited resources to issue an NTA.

Finally, for applicants who have requested relief from USCIS, whether in-country or abroad, and
whose applications require a waiver of inadmissibility, USCIS could issue guidance or &
regulation lessening the “extreme hardship™ standard. This would encourage many more
spouses, sons and daughters of U.S. citizens and lawful permanent residents ta seek reliel
without fear of removal. It would also increase the likelihood that such relief would be granted.

1. Orptions

The following opiions - used alone or in combination - have the potential to resull in meaningful
immigration reform absent legislative action. Each requires the development of specific written
guidance and/or regulatory language, implementation protocals, outreach and training within
USCIS and coordination among Department of Homeland Security (DHS) immigration
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A, To Promote Family Unity

1. Allow TPS Applicants Who Entered without lnspection to Adjust or Change Status

Individuals in TPS continue Lo be desmed ineligible to adjust or change status in the LS. based
on legal opinions rendered in the early 1990s by a General Counsel of the former Immigration
and Waturalizalion Service (INS). Given the current definition of “admission™ in section
101(a){(13){A) of the Immigration and Nationality Act (“the Aet™), 8 U.S.C. § [ 101(a)(13)(A).
the USCIS Chief Counsel has expressed her view that these legal opinions no longer reflect a
sorreet interpretation of the statute. See Jamuary 14, 201 Memuorandum from Roxcenn Bacen,

Chief Counsel, to Duvid Martin, Principal Deputy Counsel fattached).

Thus, USCIS should no longer adhere to the 1990 General Counsel opinions, and instead permit
individuals in TPS 1o adjust or change status, Opening this pathway will help thousands of

appﬁc&m)obw.in lawful permanent residence without having to leave the LL.S.
e

-3
The EEQ s poised 1o review this issue in May, Depending on its final decision, implementation
of this ontion could begin immediately following the development of writlen field guidance and
an external communication plan. Rather than imposing any additional financial cost, allowing
TPS applicants to adjust or change status will increase USCIS revenue in the form of fee
receipts. While initial outreach related to the implementation of field guidance may require
dedicating saffiresources, this would likely be a shori-term need. Actual adjudication of new
applications and petitions couid be handled by field offices already experiencing lower than

narmal receipts.

2, Expand the Use of Parole-in-Place

USCIS has the discretionary authority under section 212(d)(5)(A) of the Act to parole into the
1U.S. on a case-by-case bacis for “urgent humanitarian reasons” or “significant public benefit”
any applicant for admission, Section 235(a)(1) of the Act provides that an alien present in the
U5, who has not been admitted shall be deemed an applicant for admission, Granting parole to
aliens in the U.5. who have not been admitted or paroled is commenly referred 1o as “parcle-in-

place™ (PIP)."
By granting PIP, USCIS can eliminate the need for qualified recipients to return to their home

country Tor consular processing, particularly when doing so might trigger & bar to returning. For
years, USCIS has used PIP on a very limited basis. Last month, however, the SPC approved the

broader use of PIP for qualified military dependents Lo

' Individugls who were lawally admitted (o the United States but whose authorized period ol admission is aboul lo
expire or has expired are nal eligible Tor pareie-in-piace.
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»  Preserve family uniry and address Department of Defense concems regarding
soldier safety and readiness for duty,

»  Avoid the need for spouses and children of active duty military service
members to depart the U.S, and wait in foreign, ofien very dangerous
Jurisdictions for consulate procassing, and

e Enable these same individuals to remain on miliary installations in the 115,
where they can receive housing, medical and dental, and other support
services based on the active duty service member’s status.

Other individualsfzroups amenable 1o PIP include applicants for admission who entered the LS.
as minors without inspection, and whose return to their home country for consular processing
would impose an extreme hardship on qualified family members. By statute, such familv
members, include a 1.8, citizen or lawful permanent resident parent, spouse, son or daughter,

For example, where the applicant is the spouse of & U.S, citizen and also the primary caretaker of
# disabled child or children, PIP could be used to enzble adjustment in the LS, Other applicants,
including those who are elderly or who have lived for many years in the U.S,, and for whom
consular processing would impose 2 formidable financial burden, could likewise be granted PIF,

In terms of implementation costs and required resources, although PIP has been granted by
LISCIS without requiring the filing of any form or fee, the agency should alter this approach for
wider use. The Form [-131, Application for Travel Document, presents the mast logical
application and presently involves a mandatory filing fee of $305.00.

3. Amend the Unlawful Presence Policy for Adjustment Applicants

Under current USCIS interpretation, an adjustment applicant who departs the United States and
retutns on advance parole authorization tripgers the 3-year or |0-year bar unlawful presence
ground of inadmissibility. Because USCIS generally issues advance parole for adjustment
applicants liberally and the fee for the advance parole document is now included with the fee for
adjustment of status, the public perceives that: 1) USCIS authorizes the departure of such alien

and 2) USCIS deceives individuals into triggering their own inadmissibility.

To address these issues, OP&S is currently examining the feasibility of policy options so that
individuals would not be deemed to have triggered the bar upon departure with prior
authorization from DHS. The options include possibilities reexamining past interpretations of
terms such as “departure” and “seeking admission again™ within the context of untawful
presence and adjustment of status.

Implementation Methpd: [nterim Policy Guidance; Rulemaking

Resources/Caonsiderations: Coordination with DHS, _
Target Date: September/October 2010 (Policy Guidance); June/July 2011 (Rulemaking)]

4. Lessen the Standard for Demonstrating “Extreme Hardship®

























